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NOTES. 


Tue New Jersey Law Jovurnat has 
now been established so long that an 
introduction to a new volume is al- 
most superfluous. Indeed the divis- 
ion of a magazine into volumes is more 
observed, no doubt, by its conductors 
than by its readers. The reader takes 
each number as it comes and calls it 
by the name of the month, and the first 
number of a new volume follows the 
last of the old very much as January 
follows December. To the publishers 
and the editor, however, a new volume 
is a marked event. There is, first, the 
counting up the expenses of the past 
year to see how much they exceed the 
subscriptions paid and how much they 
fall below the subscriptions on paper ; 
and second, the question whether 
enough new subscriptions can be ob- 
tained and enough old ones will be 
paid to justify the expensive improve- 
ments they wish to make for the honor 
of their magazine and the good of their 
readers. Besides all this calculation 
and anxiety of mind, there is the dis- 
tasteful task of reading over again all 
that they have written and gathering 
it up and arranging it in an index. 
An index by itself is very dry reading, 
as it is tedious writing, and it is chiefly 
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for the purpose of inducing somebody 
to look at the index that the publishers 
call attention to the division of the 
magazine into volumes and suggest 
that the several parts of each volume 
should be put together and bound. 

The beginning of a new volume, too, 
is a good opportunity of reminding 
subscribers who have not paid their 
dues that magazines cannot be written 
and printed for nothing, and that the 
sum which is so small that they “can 
never remember to send it ” is one of 
many which make up the support of 
the magazine. 

Tue New Jersry Law Jovurnat has 
a limited subscription list, because it 
is intended chiefly for the use of the 
bar of a small state and the number of 
lawyers who need law books is very 
small compared with those who have 
their names on tle doors of law offices. 
We must, therefore, take the liberty of 
saying once a year to our subscribers 
that they will do us a great favor if 
they will send their three dollars to the 
publishers promptly at the beginning 
of the year. If we thought the sum 
was too small to be sent by a check we 
would increase the price so that it 
might be more promptly paid. If any 
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one wishes to discontinue his subscrip- 
tion we would be glad if he would let 
us know at once. 





We expect to publish this year ab- 
stracts of the decisions rendered at 
every term of each of the courts in the 
next number after they are delivered. 
Those that are especially interesting 
will be published in full and we will 
print entire all the valuable cases de- 
cided in the United States courts, for 
these do not appear in the regular re- 
ports, and alsv all the decisions of the 
county courts that we can obtain. For 
these latter we must depend much 
upon the courtesy of the members of 
the bar, for the opinions are usually 
oral and are delivered at such times 
that only the counsel interested can 
be prepared to take them down. 

In the notes we shall continue to 
discuss any questions of laws or prac- 
tice that may suggest themselves and 
to call attention to new cases of im- 
portance which may appear in the 
latest reports and periodicals, and 
we hope to have an article in every 
number which will at least contribute 
something to the discussion of one or 
other of the questions which lawyers 
are more or less interested in. For 
this we can rely not only on our edi- 
torial resources but also upon articles 
which we know from our experience 
will be kindly furnished by members 
of the bar whose suggestions and opin- 
ions will be very valuable. We may 
also add that if any lawyer bas any 
views he wishes to ventilate or any 
legal hobby he would like to ride 
before the public, we will be glad 
to give him an opportunity, pro- 
vided he has anything to say which we 
think may properly be said, and that 
he says it in good and simple English. 





These qualifications our experience, we 
regret to say, compels us to make. 





Tue publication of the laws last year 
in the JournaL seemed to give great 
satisfaction. In fact, the editor was 
told as a special compliment to him- 
self, that this was the best feature of 
the Journat. Without dwelling too 
much upon this compliment, we can 
say with assurance that this feature of 
the JournaL will be retained this year 
and that we shall begin the publication 
of the laws with the March number. 





Tue legislature will meet this month 
very nearly eqnally divided in politics, 
and we trust that if they find that 
neither party has a working majority 
on political topics, they will devote 
themselves to legal matters into which 
politics should not enter. The Con- 
stitutional Commission will present sug- 
gestions which will need serious con- 
sideration and intelligent action, and 
apart from the constitutional amend- 
ments, there are innumerable details 
in the legal statutes and in the prac- 
tice of the courts which need careful 
revision. 





Tue suggestions of the Constitutional 
Commission in regard to the judiciary 
system will not shock the most con- 
servative, but it is not likely that any 
more radical changes will be made 
without a popular convention, and it 
is better to make obvious improve- 
ments now than to wait indefinitely for 
a thorough reconstruction of the whole 
system. For our own part, we are 
satisfied that it is best not to root up 
the old growth but to trim and direct 
it as our circumstances may require. 
This may be done freely and boldly, 
and a mistake will not be so serious as 
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long as the old root remains. If a 
new system were made and made 
wrong it would be hard to get right 
again. 

A change in the structure of the 
Court of Errors is greatly needed and 
this ought not to be postponed be- 
cause changes elsewhere are also to be 
desired. This change can be made 
independently of the others and will be 
good whether the others are made or 
not. There is no doubt that an inde- 
pendent court of four or five judges 
would be better than the present cum. 
brous piece of legal machinery and 
there are no serious practical difficul. 
ties in the way of creating such a court. 





Tue directors of the Mechanics’ Bank 
of Newark have issued a circular to 
the stockholders and creditors propos- 
ing to contribute $750,000 towards 
the settlement of the debts of the bank, 
relieving the shareholders of the assess- 
ment against them and taking their 
stock, paying in full depositors whose 
deposits are not more than $200.00 
and paying 75 per cent. of their claims 
to the other depositors except banks, 
insurance companies and public cor- 
porations, to whom and to the general 
creditors they propose to pay such 
dividends as the assets of the bank 
may bring supposing the assessments 
to have been all paid in; the proceeds 
of the claim against Nugent & Co., 
however, to be divided ratably among 
all creditors and depositors except 
those who have been paid in full; the 
proposition to be accepted within sixty 
.days or else to be withdrawn. 

Whether this will be accepted will 
depend very much on what is thought 
to be the probability that the directors 
can be compelled to make good the 
whole of the loss. The device by 
which the misapplication of the funds 





was concealed was so transparent that 
the mere fact that the directors did not 
see through it seems to be enough to 
convict them of such negligence as to 
make them liable. A charge of two 
millions of dollars appeared on the 
books against a bank in New York. 
This alone should have put them upon 
enquiry, and when it appears that the 
money was not there it is not enough 
for them to say that they took the 
word of the cashier that it was. They 
carefully counted the cash but did not 
think it worth while to verify an item 
of two millions on the books. It is 
clearly a breach of duty in bank di- 
rectors to leave the whole care of the 
bank implicitly to the cashier however 
trustworthy they may believe him to 
be. A suit against the directors, how- 
ever, would be strongly contested, and 
the result, of course, could not be pre- 
dicted with certainty. The stockhold- 
ers and depositors themselves are sub- 
ject to the charge of carelessness in 
not having mistrusted the annual state- 
ments of the bank which contained 
this unusual item, and it may be that 
as practical men they will think it best 
to accept the offer for the sake of a 
sure and speedy settlement. It is 
greatly to be desired that the matter 
be speedily closed, 

It seems likely now that substantial 
results will follow the proceedings 
taken against Nugent & Co., who ap- 
pear to be anxious to make good the 
loss as far as they can, and it is to be 
hoped that a good deal may be recov- 
ered by means of the bill which has 
been filed against Oscar and Theodore 
Baldwin. 





Tuer extension of the borders of cities 
and the taxation at city rates of farm 
lands thus included in the city limits 
have resulted in the practical confisca- 
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tion of a great deal of valuable prop- 
erty. The legality of such taxation 
was tested in Kelly v. Pittsburgh, and 
the question was brought before the 
Supreme Court of the United States, 
October term, 1881. It was contended 
that the taxation of farm land for city 
purposes was depriving the owner of 
his property without due process of 
law. The land being used for agricul- 
tural purposes only and ‘not laid out 
in town lots, it was urged that it could 
not be subjected to the taxes of a city, 
the water tax, the gas tax, the street 
tax and others of a similar nature. 
Sucl taxes are for the benefit of those 
ir the city who own property within 
the limits of such improvements and 
who use or might use them if they 
chose, while the owner of this land 
reaps no such benefit. But the court 
said that they were unable to see that 
the taxes levied on the plaintiff's prop- 
erty were not for a public use. Taxes 
for schools, for the support of the poor, 
for protection against fire, for water 
works; these are the specific taxes 
found in the list complained of. These 
are public purposes ; purposesin which 
the whole community have an interest, 
for which by common consent property 
owners everywhere in this country are 
taxed. Taxes for the government of 
the city and the construction of public 
buildings are also included and these 
two are for public purposes. The 
court said that it was probably true 
that the tax bore avery unjust relation 
to the benefits received but who can 
undertake to adjust with precise accu- 
racy the amount which each individual 
in an organized civil community shall 
contribute to sustain the organization ? 
They could not say judicially that the 
plaintiff received no benefit from the 
city organization, and they proceeded 
to point out how he might be bene- 
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fitted. The court cannot say in such 
cases, however great the hardship or 
unequal burden, that the tax collected 
for such purposes is taking the prop- 
erty of the taxpayer without due pro- 
cess of law. 





In Cortes v. Thaunhause, U. 8S. Cir- 
cuit court 8. D. New York, 9 Fed. Rep. 
226, it was held that a subpoena or 
notice issued on the filing a bill in 
equity to restrain an action at law is 
rot regarded as an original process or 
proceeding within the meaning of sec- 
tion 101 of the act of March 3, 1875, nor 
as within the terms of the 13th rule in 
equity, but an order may be made di- 
recting it to be served on the attorney 
in the suit at law although the party is 
not an inhabitant of and cannot be 
found in the district. 





In Illinois we have seen that a mar- 
ried woman may hold the office of Mas- 
ter in Chancery, 4 N. J. L. J. 322, and 
now it is held by the U. S. Dist. Court 
in Indiana in United States v. Bixby, 
9 Fed. Rep. 78, that at common law 
minors are elegible to offices which are 


ministerial in their character and call - 


for the exercise of skill and diligence 
only, although they are not elegible to 
offices which concern the administration 
of justice, and that the office of a nota- 
ry public is purely ministerial and may 
be filled by a minor. 





Ir may be interesting to those who are 
connected with the Organized Chari- 
ties of Newark recently established to 
know that it bas been decided by the 
English Court of Appeal in the late 
case of Waller v. Locke that a report 
of the secretary of the Charity Organ- 
ization Society is a priviledged commu- 
nication, and that the secretary was not 
subject to an action for libel for a false 
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statement made by her in good faith 
upon the report of a committee in an- 
swer to an enquiry in regard to the 


character of an applicant for charita- 
ble aid. 





THE JUDICIARY AMENDMENTS. 


When the legislature comes to act 
on this, the most important interest 
that can possibly engage their atten- 
tion, three questions, no doubt, will 
present themselves. 

Ist. Has the time come for New 
Jersey to adopt a simple, complete and 
business-like system of remedial jus- 
tice, adapted to speedy, cheap and cor- 
rect decision, 2d. Are we only in con- 
dition to adopt a ‘compromise—a 
partial reformation by retaining the 


present cumbrous system of courts by 
additions or subtractions improvised 
to-get rid of objectionable features— 
so objectionable as to be actually intol- 


erable, 3d. Shall we tear down the 
whole superstructure and build upon a 
basis laid entirely in the interest of 
speedy, simple and correct remedies ? 

Of the first two we shall say nothing, 
confessing utter inability to cope with 
them. If we are not ready for a phil- 
osophical, and popular judicature, I 
am unable to comprehend the state of 
things upon which such a proposition 
is based. We certainly claim the high- 
est enlightenment, and if our people 
are not ready for its application in the 
highest affairs of life, it has eluded my 
observation. 

The British system of remedial jus- 
tice, which we have artfully perpetu- 
ated, has for two generations been 
adjudged intolerable by four-fifths of 
our fellow citizens of the United States. 
The parent system has been abandoned 
long since in Westminster Hall, the 





cradle of its birth and development. 
Our sister states with whom we are so 
closely connected that state lines are 
almost unobservable, furnish just as 
many aids to life, liberty and prop- 
erty as ours. The delicate and 
profound rulings upon the rights of 
liberty and property are made of a 
common web and woof in our sister 
states. The rules of liberty and prop- 
erty can no longer be said to depend 
upon state lines. If you ask why there 
is contrariety of decision in the several 
states, they will each say their own is 
the best. We have reached a more 
fandamental reason. They have ceas- 
ed to answer that they have better 
understood Lords Mansfield and 
Brougham. They, in the pride of their 
American jurisprudence, would prefer 
answering that they have Kent, Mar- 
shall, Story, Gibson, Shaw, Spencer, 
Cowan, Wait and Beasley to their fath- 
ers. Is itnot appropriate then to inquire 
whether our sister states have a more 
speedy, direct, economical and popular 
machinery for working out decision 
than we? Correct decision is demanded 
and nothing must be accepted embar- 
rassing to the attainment of this re- 
sult. Experience has actually proven 
that the simplest is the best. 

The debates in the several constita- 
tional conventions held in our sister 
states within the last twenty years 
fully show the determination of our 
most enlightened jurists to unmask the 
courts of all appearances of judicial 
magic fictions and ceremonious forms. 
They will not accept the mere dandling 
of judicial ermine at the expense of 
ready, easy, get-at-able decision. They 
insist upon judging the judicial system, 
like the school or revenue system, by 
its results simply ; simple, economical 
and correct decision. To accomplish 
this end the ripest deliberations have 
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established two courts, a trial, or a de- 
cision court and a supervisory court. 
Every lawyer of any philosophical turn 
of mind will at once see that these are 
all that is necessary. In order to re- 
duce the classification to these two it 
has not been found necessary to codify 
and equalize the whole practice. This 
simple arrangement of courts has been 
adopted in some of the states whose 
jurisprudence is acknowledged to be 
equal to any other. While it is no 
doubt a great improvement to reduce 
all pleadings to bill and answer after 
the practice of Continental Europe, yet 
such a changeis not necessary to a more 
simple, speedy and economical method 
of administration of separate law and 
equity. 

Illinois has kept up the separate 
jurisdiction of law and equity and yet 
has, all told, the simplest and perhaps 
the best judivial machinery of any of 
the states. Art. V, Sec. 1 of its con- 
stitution is: “ The judicial power of 
this state shal! be and is hereby vested 
in one Supreme Court, in Circuit 
Courts, in county courts and in justices 
of the peace, provided that inferior 
local courts of civil and criminal jur- 
isdiction may be established hy the 
general assembly in the cities of this 
state, but such courts shall have a 
uniform organization and jurisdiction 
in such cities.” 

There is something gained in nomen- 
clature in this simple arrangement that 
is striking to a New Jersey jurist. 
One of the distinct tasks of a law stu- 
dent in our state is to commit the 
names of our courts to memory. He 
endures the task heroically and uses 
his information to criticise his fellow 
who mistakes the Chancellor for the 
Ordinary, or the justice presiding at 
the Circuit, from the Common Pleas 
judge. 








Under the Illinois system every reme- 
diable wrong is addressed for a reme- 
dy to its ancient jurisdiction — law, 
equity, extraordinary, etc. The Ameri- 
can justice of the peace is substantially 
the same thing, except as to quality, all 
over this country, so there is nothing 
peculiar in this arrangement. The coun- 
ty court is the great court in that state. 
It tries appeals from the justices, has 
probate jurisdiction—roads and other 
elementary jurisdiction. It holds Civil 
or Common Pleas and criminal to a 
certain grade. The Circuit Courts are 
complete courts of law and equity jur- 
isdiction. 

All decisions ordinary and extraordin- 
ary are here pronounced by a single 
judge. Mandamus, Quo Warranto, 
Prohibition, Assistance, Habeas Corpus 
have their fountain bere. The court, 
whether they decide right or wrong, 
decide. There is a quick, cheap and 
available remedy. If it is erroneous 
the appellate court sits ready and invit- 
ing business of review and superintend- 
ence. In our small state the machinery 
of Illinois courts would be a great im- 
provement. Fora small state it is per- 
haps the best yet worked out. The - 
error or supervising court could sit all 
the time in apartments prepared with 
every convenience for reference; cleri- 
cal help and a continuity and uniform- 
ity of labor. New trials would be dis- 
posed of in the trial courts and all 
motions upon pleadings. The error 
court would sit upon questions of pure — 
jurisprudence. Greater facilities for 
appeal as well as a greater area of ap- 
peal could be given, as in New York 
an appeal from every order affecting a 
substantial right. It is there common 
to have numerous preliminary appeals 
before trial, as in the case of Tilton v. 
Beecher on a bill of particulars. These 
orders are very necessary to work out 











complete justice and if they could be 
ad liminem settled correctly prepara- 
tory to trial, a further appeal would 
frequently become unnecessary. This 
is a very important jurisdiction that is 
entirely unknown to our jurisprudence. 

Then it is obvious that we need in 
this state but two courts, one of origi- 
nal and one of supervisory jurisdiction. 
Original may be subdivided as in IIl- 
inois into justice, county and circuit 
courts. Our state could be readily 
divided into small judicial districts co- 
ordinate with the counties, except in the 
case of two or three of the least popu- 
lous. Provision could readily be made 
for additional judges for the county 
and cirenit courts as necessity should 
dictate ; suits could only be instituted 
in the counties where service could be 
had which would work a needed re- 
form. The court records relating to 
titles would be complete in each coun- 
ty and justice could then be brought 
to every man’s door. Terms every 
sixty days, separate records for dece- 
dents’ estates as now,continuous courts 
for hearing appeals, grand jury every 
binety days, certain bills returnable to 
the county and certain to the circuit. 
Facts on equity issues investigated be- 
fore the judge or an issue directed to 
a jury ready for business; calculations 
upon foreclosures made in open court ; 
sales confirmed in open court. All 
judgments entered in open court upon 
warrant or confession; motion days, 
trial days, equity days. A court adapt- 
ed to the business, not the business to 
the courts, for the business will not 
adapt itself. The laws of business are 
arbitrary ; they will submit to a denial 
of justice rather than make an unbusi- 
ness-like sacrifice. 

Again judicial business needs a di- 
vision of labor and talent adapted to 
its natural divisions. By reading the 
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opinions in the N. Y. Supreme court 
and those of the Couft of Appeals it 
will be seen that trial talent is a dif- 
ferent gift from the plodding energy 
and love of research necessary for the 
review jurist. The field marshal, the 
mere tactition, has a different talent 
from the general at headquarters. Tbe 
world furnishes few men like Ward 
and Bradley who manifest the same 
pre-eminent talent both at the trial 
and council, Names could be mepn- 
tioned by the scores that excel in in- 
vestigation and opinion, who cannot 
preside well at a trial throughout. 

But it may be said, where will you 
get your trial judges? The answer is 
plain. The bar will furnish them, the 
bar will educate them. The bar is the 
teacher. The bar is the supreme arbi- 
ter of jurisprudence. The enlightened 
jurisprudence of America is simply the 
product of the American bar. The bar 
may not produce judges till there is a 
demand for them. Supply in our hu- 
man economy always follows the de- 
mand. Effort never betakes itself to 
superfluous supplies ; but how shall we 
know whom they are? Is any such 
question ever asked about school teach- 
ers, senators or congressmen? The 
people will pick them out; patronage 
may fall on the wrong man, votes nev- 
er. We might just as well acknowl- 
edge the sovereignty of the people first 
as last, for it is inevitable. The peo- 
ple will determine whom they will have 
to serve them sooner or later and pop- 
ular government is a failure if they are 
not to be trusted. The people are the 
source of power, and it is sufficient dis- 
qualification of any man to hold a pub- 
lic trust that the people do not want 
bim. It is simply spleen to talk about 
any office too sacred for the people to 
fill; that the judiciary must not be let 
down into politics ; that patronage, the 
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appointing power, is above the people. 
Better be true to truth and admit the 
facts that other states are testifying 
to—that the appointing power is below 
politics and that the election of judges 
is a graduation of the official tenure 
far above that of the appointing power. 
This fact the judges themselves are the 
first to attest. Are the people of this 
continent making a mistake ? 

A man of political convictions is 
more or less a partisan. Experience 
has long since settled that partisans 
make good officials from judges down. 
A man that has no political convictions 
is usually a doubtful magnitude in the 
body politic. It is not certain that 
there is manhood enough in him for 
any purpose. We want judges, sena- 
ators and bankers known and read of 
all men. The people admire men of 
convictions, demonstrative characters, 
not negative souls whose only recom- 
mendations are that they have neither 
friends, politics nor religion. C. 





CONSTITUTIONAL LAW—PRO- 
VISOS. 





The object of this article is to discuss 
the force and legal effect of a proviso 
in a statute when the constitution con- 
tains a provision like the following: 

“To avoid improper influences 
which may result from intermixing in 
one and the same act such things as 
have no proper relation to each other, 
every law shall embrace but one ob- 
ject, and that shall be expressed in the 
title.” 

This article was suggested by a de- 
cision of Dixon, J., in Sloat v. McComb, 
13 Vr. 484,3 N. J. L. J. 376. In the 
year 1879 the legislature of New Jersey 
passed an act entitled, “an act to in- 
crease the jurisdiction of justices of the 
peace.” This act increased the jurisdic- 





tion of justices, making cognizable be- 
fore them suits of a civil nature 
where the matter in dispute does not 
exceed two hundred dollars, (it was 
formerly one hundred dollars,) “ pro- 
vided, however, that no justice of the 
peace in any city where a District 
Court now exists, shall exercise juris- 
diction over any cause cognizable in 
such District Court.” 

The question, therefore, is what, un- 
der the above constitutional provision, 
was the effect of the law? Could it de- 
prive justices of the peace of juris- 
diction entirely where District Courts 
exist, or did it merely deprive 
them of the inerease of jurisdic- 
tion in such places? The learned 
judge said, “ The language of this pro- 
viso is broad enough to exclude the 
jurisdiction of justices from all causes 
that may be brought into a District 
Court, for no matter what sum, but so 
to interpret it would make it antagon- 
istic to the purpose of the law as ex- 
pressed in the title, to increase the 
jurisdiction, etc., and consequently un- 
constitutional, (referring to the above 
constitutional provision,) * * * “ We 
then have in the case before us an 
enactment, the effect of which was to 
increase the jurisdiction of justices of 
the peace generally, and a proviso en- 
grafted upon it to restrain its general- 
ity and except out of the recipients of 
the authority conferred by the enact- 
ment the justices mentioned in the 
proviso.” 

The learned judge seems to have 
erred in his premises. He starts out 
with the proposition that the proviso 
is “ antagonistic to the purpose of the 
law as expressed in the title, to increase 
the jurisdiction, and consequently un- 
constitutional.” Does it follow that 
because a proviso is antagonistic to 
the title of the law the proviso is un- 
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constitutional? Not at all. It could 
not be a proviso unless it was antago- 
nistic to the title ; a proviso in a law is 
a limitation or exception to a grant 
made or authority conferred ; Voorhees 
v. Bank of U. S., 10 Peters 449, 471. 
The office of a proviso generally is 
either to except something from the 
enacting clause or to qualify or restrain 
its generality or to exclude some pos- 
sible ground of misinterpretation of it, 
as extending to cases not intended by 
thelegislature to be brought within the 
purview of it; Mines v. United States, 
15 Peters 423. To adopt the view of 
the learned Judge would make pro- 
visos impossible, 

We must first understand the mean- 
ing of this constitutional provision. 
All that which precedes the sentence 
‘every law shall embrace but one ob- 
ject,” etc., isa kind of a preamble to 
the provision ; it states the reason and 
intent of-the provision, to wit, ‘To 
avoid improper influences which may 
result from intermixing in one and the 
same act such things as have no p*oper 
relation to each other,” which fills ex- 
actly Webster's definition of the word 
preamble. Bacon in his abridgement 
observes, vol. 9 page 240 and 241, that 
the preamble to a statute is the key to 
its construction. To avoid improper 
influences which may result from in- 
termixing in one and the same act, 
what? ‘such things as have no proper 
relation to each other ;” then it is clear 
that any act which does not intermix 
things which have no proper relation 
to each other, is not repugnant to the 
above constitutional provision, although 
it contain things which might be sep- 
arately classified, so long as those 
things relate to one and the same ob- 
ject, and that object is expressed in 
the title. 

It may be asked, what do you do 


2 





with these words of the " provision 
“every law shall embrace but one ob- 
ject and that shall be expressed in the 
title?” My answer is, in the language 
of Bacon as set forth in vol. 9, page 
247, “A thing which is within the let- 
ter of a statute is not within the stat- 
ute, unless it be within the intention 
of the makers. And I observe further, 
that when an intention is expressed in 
a preamble to a statute, no other in- 
tention can be inferred or given in 
opposition to that which is expressed. 
The intention expressed is the preven- 
tion of intermixing things which have 
no proper relation to each other; then 
this law is constitutional if its separate 
provisions do not intermix things 
which have no proper relation to each 
other. Do they? Are not all its pro- 
visions closely allied? Do they not 
relate to the same subject matter? It 
is the increase of the jurisdiction of 
justices of the peace, with certain lim- 
itations. From the constitution itself 
and from many authorities upon the 
subj-ct, I formulate this proposition : 
that provisions of a statute shall not 
be regarded as unconstituticnal where 
they all relate, directly or indirectly, to 
the same subiect, have a material con- 
nection with and are not foreign to 
the subject expressed in the title; the 
State, ex rel. Walter et al., v. The Town 
of Union, 4 Vr. 350; Deegan v. Mor- 
row, 2 Vr. 186; Rader v. Township of 
Union, 10 Vr. 510. 

The Constitution of New York con- 
tains a similar provision and yet, an 
act entitled “An act for the relief of 
J.-L.” was held valid although it 
authorized the Common Council of a 
city to levy a tax and pay the claim of 
$600 beyond the contract price for 
building a sewer. The court said the 
different steps by which the relief is to 
be brought about are not distinct sub- 
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jects, but are minor subjects of the 
same general subject. The degree of 
particularity with which an act is to 
express the subject is not defined by 
the constitution and rests in the dis- 
cretion of tbe legislature ; Brewster v. 
City of Syracuse, 19 N. Y. 116. In the 
case of Philips v. Bridge Co., “An act 
to amend the charter of the Cincinnati 
& Covington Bridge Co.,” a provision 
that the Bridge Co. might sell and the 
city of Covington might subscribe for 
$100,000 of the stock and sell the 
bonds of the city and levy a tax to pay 


them was valid, because it related to! 
the same sulject matter of the title; | 


2 Met. (Ky.) 219. 

An act entitled an ‘* Act to incorpor- 
porate the North Western University,” 
a provision probibiting the sale of 
spiritous liquors within four miles of 


the location of the college, was held | 


valid, under a similar constitutional 
provision. 
A provision for the costs on ap 


peal from a justice is properly con- | 
nected with the subject of an act en- | 
titled, “An act regulating the election | 


and qualification of justices of the 
peace and d-fining their jurisdiction 
and duties in civil cases; Robinson v. 
Skepworth, 23 Ind. 311. 

As to the degree of care which ques- 
tions of this kind should be approach- 
ed, I can do no better than quote from 
Cooley on Constitutional Limitations : 
“Tt must be evident to any one that 
the power to declare a legislative en- 
actment void is one which the judge, 
conscious of the fallibility of the human 
judgment, will shrink from exercising 


in any case where he can conscientious- 
ly and with due regard to duty and 
official oath decline the responsibility. 
The legislative and judicial are co-ordi- 
nate departments of the government 
of equal dignity ; each is alike supreme 
in the exercise of its proper functions 
and cannot directly or indirectly, 
while acting within the limits of its 
authority, be subjected to the control 
or supervision of the other, without an 
unwarrantable assumption by the other 
of a power which by the constitution is 
uot conferred upon it. 

In the case of Ogden v. Saunders, 12 
Wheat. 270, Justice Washington, after 
| expressing the opinion that the par- 





ticular question tbere presented and 


which regarded the constitutionality of 
\a State law was involved in difficulty 


and doubt, said: ‘“ But if I could rest 
my opinion in favor of the constitution- 
ality of the law on which the question 
arises, on no other grounds than this 
doubt so felt and acknowledged, that 
alone would, in my estimation, be a 
satisfactory vindication of it. It is but 
a proper respect due to the wisdom, the 
‘integrity and the patriotism of the leg- 
‘islative body by which any law is pass- 
‘ed to presume in favor of its validity 
‘until its violation of the constitution 


\is proved beyond all reasonable doubt.. 


| There is a very dangerous tendency 
in the courts of some of the states to 
trespass upon legislative rights. The 
legal presumption seems to be against 
the constitutionality of the law, thus 
reversing the rule of eminent jurists. 


P. W. Cross. 
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U. S. CIRCUIT COURT, DISTRICT OF NEW JERSEY. 


BANKRUPTCY—DISCHARGE OF 
THE BANKRUPT. 





In Re Heller and Another, Bankrupts. 
[October Term, 1881.] 
Where there are no assets, the bankrupt is 
entitled to his discharge on making applica- 


tion after the expiration of 60 days from the | 
/Moses Mendal, the assignee in bank- 


/ruptey duly appointed by the court, 


adjudication of bankruptcy, and before the 
estate has been settled and the assignee dis- 
charged. 

The right of a bankrupt to a discharge de- 
pends upon his own acts. Unless a party 
thereto, he is not bound by the acts of com- 
mission or omission of his former partner. 
On specifications against the dis- 

charge of Rudolph Heller. 

Mr. E. A. 8. Man, for opposing 
creditor. 

Mr. C. F. Hiil, for bankrupt. 

Nixon, D. J.: Under the specifica- 
tions and evidence in this case I think 
the bankrupt is entitled to bis dis- 
charge. The objection, interposed by 
the counsel of the opposing creditors, 
that the petition was filed too late, is 
not valid. It is true that no assets 
have come to the hands of the assignee, 
and in such a case the act originally 
required that the application for dis- 
charge should be made within one year 
from the adjudication of bankruptcy, 

Rev. St. §5108. But this provision 

was changed by the supplement of 

July 26, 1876, (19 St. at Large, 102,) 

in which the limitation of one year was 

dropped, and the application was allow- 
ed, where there were no assets, ‘at 

any time after the expiration of 60 

days, and before the final disposition 

of the cause.” I have heretofore held 
that this expression, “the final dispo- 
sition of the cause,” means the settle- 
ment of the estate and the discharge 
of the assignee. No such settlement 
or discharge has taken place in the 








present case. The only specifications 
that the evidence tends to support are 
the two following : 

(a) “That the said bankrupts have 
never delivered any of the books of 
account or writings of their firm to 


though requested so to do by him, but 
have fraudulently kept, detained, and 
concealed the same; that such deten- 
tion and concealment of said books of 
account and writings was done wilfully 
by said bankrupts, and for the express 
fraudulent purpose of concealing the 
condition of their estate and eff.cts, 
and to prevent and hinder their credi- 
tors from ascertaining the same, and to 
conceal their own fraudulent acts and 
doings in relation thereto, and to hin- 
der and prevent their creditors from 
deriving any benefit therefrom. (0) 
That neither the said Heller nor the 
said Katz have delivered to the said 
Moses Mendal, assignee as aforesaid, 
their books of account and writings 
relating to their property and effects ; 
that in omitting so to do they acted 
fraudulent and negligently, and to hin- 
der and impede their creditors, and 
contrary to the provisions of the said 
act.” 

These specifications, doubtless, were 
intended to incorporate the provisions 
of the second clause of section 5110 of 
the Revised Statutes, which do not 
allow a discharge to be granted “if the 
bankrupt has concealed any part of his 
estate or effects,.or any books or writ- 
ings relating thereto, or has been guilty 
of any fraud or negligence in the care, 
custody, or delivery to the assignee of 
the property belonging to him, at the 
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time of the presentation of his petition 
and inventory, ’ etc. 

I do not stop to criticise the form of 
the specifications, as the counsel of the 
bankrupt did not think proper to do 
so, but accept and consider them as 
definite charges against one of the 
bankrupts, Heller, that he concealed 
the books of the firm and writings re- 
lating to the estate, and that he has 
been guilty of fraud or negligence in 
the delivery to the assignee of the 
property belonging to himself, or his 
firm, at the time of the presentation of 
his petition and inventory. It must be 
borne in mind that the partnership of 
Heller & Katz is in bankruptcy, and 
that this is the application of one of 
the partners, Heller, for his discharge. 
His right to a discharge depends upon 
his own acts, and he is in nowise bound 
by the acts of commission or omission 
of his former partner, unless he isa 
party thereto. Hence, in considering 
the evidence, the inquiry is whether the 
petitioner—not the several members 
of the firm—has wilfully concealed the 
estate, or the the books of account, or 
writings relating thereto, or whether 
he has been guilty of fraud or negli- 
gence in withholding property from 
the assignee. 

The testimony shows that the firm of 
Heller & Katz became hopelessly in- 
solvent during the year 1877; that judg- 
ments to a large amount were obtained 
against it; and that all its available as- 
sets were sold by the sheriff of the 
county of Essex, in the month of Octo- 
ber of that year,to satisfy the executions 
issued thereon. The partners ceased 
business on their own account after that 
time, but continued for some months 
afterwards to carry on the business as 
the agents of their largest execution 
creditors, who were the two brothers 
of the copartner, Katz. 





Heller was employed there, with a 
weekly allowance for his services; but 
after awhile, deeming his compensation 
too small for the work done, he with- 
drew, leaving all the books and papers 
of the old firm in the possession and 
under the control of Katz. 

An involuntary petition in bankrupt- 
cy was filed against the partnership in 
April 1873. An adjudication was order- 
ed and entered, but no assignee was ap- 
pointed until July, 1879. On two dif- 
ferent occasions afterwards, the assignee 
inquired of the bankrupt Heller for the 
books, writings, and papers of the late 
firm, and was told by Heller that he 
knew nothing about them; that he had 
never had the possession or control of 
them; and that everything belonging to 
the partnership had been left in the 
hands of the other partner, Katz. Not 
only have the opposing creditors failed 
to show that this statement was not 
true, but other evidence, put in by them, 
corroborates it. It would seem to be 
a singular perversion of language to 
hold that such conduct proves conceal- 
ment. It proves quite the reverse. 
Considering this same specification in 
Hammond v. Coolidge, 3.N. B. R. 275, 
Judge Lowell says: “The conceal- 
ment of the books from the assignee 


does involve the question of intent. If - 


the books were accidentally lost, before 
the bankruptcy, there can have been no 
such concealment. If they were not 
lost, but within the control of the de- 
fendants, and not given up on demand, 
with intent to prevent tbe assignee 
from obtaining them, but their exis- 
tence denied, the charge is sustained.” 
Here their existence is not denied, but 
admitted. They were not within the 
control of the petitioning bankrupt. 
They were held by his late partner, 
Katz, and there was no evidence tend- 
ing to prove that this bankrupt attempt. 
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ed to mislead the assignee, either as to 
their existence or where they were to 
be found. And so in regard to the re- 
maining question of fraud and neglli- 
gence in not delivering property to the 
assignee. The testimony under this 
specification had reference to the books 
of account. Whether the legislature 
meant to include them in the word “‘pro- 
perty,” as used in the section of the act, 
is questionable; but even if it did, the 
charge is not sustained against one 
partner by proof that another partner 
refused or neglected to surrender them 
on demand. 

The certificate of discharge will be 
signed.— Federal Reporter. 





FORFEITURE—DELIVERY—LIEN 
FOR FREIGHT STATUTES. 


The United States v. 600 Tons of Iron Ore. 
[Filed Dec. 10, 1881.] 

The mere manual delivery of a cargo by the 
carrier’to the consignee does not of itself 
necessarily discharge the lien for freight. 
Such delivery must be made with the intent 
of parting with his interest, or under such 
circumstances that the law will infer such 
intent. Held upon all the facts in this case 
that the lien of the carrier for freight had 
not been waived. 

The rules for the interpretation of statutes by 
reference to the intent of the Legislature to 
be inferred from the other acts in pari 
materia, or from the cause or necessity of 
the statute apply only when the words of 
the statute are obscure. Where an act ex- 
plicitly gives rights on certain conditions, 
the right cannot be claimed without the per- 
formance of the conditions. Statutes re- 
lating to forfeiture may be divided into two 
classes; one class forfeiting the offending 
res absolutely without reference to liens of 
innocent holders or the claims of bona fide 
purchasers without notice,and the other only 
condemning the intent of the guilty owner 
and preserving the rights of honest lienors 
or purchasers. Whether the statute falls 
within one class or the other depends upon 
the phraseology. Where it makes the for- 
feiture absolute it is within the former class 
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and the forfeiture is incurred and the title 
vested in the United States at the time of 
the commission of the act which works the 
condemnation. But when a statute gives 
an alternative to the United States, either to 
forfeit the offending thing or recover its 
value by suit against the offending person, 
it comes within the latter class, because the 

Government acquires no title until its offi- 

cers make the election. In the mean time 

all bona fide encumbrances are protected. 
The present case is within the latter class and 
the lien for freight is entitled to priority. 

On petition, ete. 

Messrs. James K. Hill,and Wing 
& Shoudy for petitioners. 

Mr. A. Q. Keasbey, U.S. Att’y, for 
the Government. 

Nrxon, D. J.: The petition is filed 
in this case by the owners of the steam- 
ship “Italia,” of the Anchor Line, to 
recover from the proceeds of the sale 
of a quantity of iron ore, now in the 
registry of the court, the sum of 
$1,305.61, as freight for the transpor- 
tation of said ore in the “ Italia,” from 
the port of Almeria, in Spain, to the 
port of New York. The ore was ship- 
ped at Almeria by one Joseph Ribeira, 
about the 9th of March last, and was 
to be carried to New York and deliv- 
ered to Messrs. Schenck & Co. for the 
freight of nine shillings British ster- 
ling, per ton, of 2,000 lbs. weight, and 
the usual bills of lading were executed 
therefor. Before its arrival there 
Schenck & Co. entered into a written 
contract to sell the cargo to Joseph K. 
Wells. The ore was guaranteed to be 
not less than 55.56 of iron and 3.42 of 
manganese, making a total metallic 
yield of 58.98. A deduction of ten 
cents per unit per ton to be made for 
any less per centage, and ten cents per 
unit per ton added for any excess, the 
analysis to be determined from sample 
to be drawn from the cargo as dis- 
charged and to be analyzed as received. 
The price agreed upon was $5.90 per 
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ton, duty and all charges paid, and to 
be delivered to the purchaser from the 
ship at the harbor of New York and to 
be paid for one half cash on delivery of 
Custom House permit and the balance 
on presentation of the U. S. Weigher's 
certificate of weight and certificate of 
sampling and analysis. On the date of 
the execution of the contract Wells 
paid $200 on account and in advance 
of the approximate one half to be paid 
by him on the delivery of the Custom 
House permit ; the said Schenck & Co. 
agreeing, if the ore did not arrive, to 
pay back the said $200. 

The steamship reached her pier in 
the port of New York on the 20th of 
April, 1881, Schenck & Co. paid the 
duties and obtained the usual Custom 
House permit for the landing of the 
ore, which they delivered to Wells on 


the next day (21st) and received from 
him $1,670 on account of payment on 


the whole shipment. Wells then pro- 
cured and sent to the steamship three 
barges or canal boats, with instructions 
to take the ore on board and proceed 
to the Railroad dock of the Morris and 
Essex road at Hoboken, New Jersey, 
and there remain until he gave further 
orders. The steamship company be- 
gan to discharge the ore on the 22d 
and finished on the 28th of April, the 
three boats crossing the river at differ- 
ent times and mooring in the basin of 
the Morris Canal. On the 29th the 
collector of New York discovering a 
fraudulent undervaluation of the goods 
by Schenck & Co., the importers, caus- 
ed the same to be seized whilst yet in 
the basin of the Morris Canal at Ho- 
boken, reported the seizure to the Dis- 
trict Attorney for this district, who 
filed the usual information in such 
cases for forfeiture and duly condemn- 
ed the cargo, no one appearing to con- 
test the forfeiture. Pending these pro- 
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ceedings the Marshal took possession 
of the ore, and by order of the court 
sold it for three thousand two hundred 
dollars and paid the proceeds of the 
sale into the registry of the court 
where they still remain. Are the own- 
ers of the steamship entitled to demand 
and receive from these proceeds the 
freight money, still .due and unpaid on 
the importation, or are they obliged 
under the circumstances to look to the 
consignees for payment? The case 
presents two questions for considera- 
tion: 1. Was the lien of the ship- 
owners on the cargo for freight lost by 
the delivery made? 2. If not, does 
the forfeiture of goods under §§ 2839, 
2864 of the Revised Statutes of U. S. 
extend to and include the interest of 
bona fide lienors, without notice of the 
fraud ? 

It is conceded that by the maritime 
law the shipowner has a lien upon 
the goods transported, for the freight, 
unless there be some stipulations in 
the contract of affreightment inconsis- 
tent with the exercise of the lien, as 
for instance when the freight is made 
payable at a date subsequent to the de- 
livery of the cargo, For, unlike the 
privilegium under the civil law, the 
lien for freight depends upon the pos- 
session and is lost when an uncondi- 
tional delivery is made, or when any 
agreement is entered into by the par- 
ties in regard to the payment of freight 
which involves a prior surrender of the 
possession. In the present case, the 
shipowners, undoubtedly intended to 
have and retain a lien on the merchan- 
dise for the freight ; for in addition to 
their right under the law merchant, 
they inserted a clause in the bill of 
lading that “The captain or owner 
should have a lien on the goods for the 
payment of freight and all expenses.” 
Aud on the day after the arrival of the 


’ 





THE NEW JERSEY LAW JOURNAL. 


steamer in New York, they caused a 
notice to be served upon the superin- 
tendent of the dock, as appears to be 
their custom when the consignee is 
unknown, or they are not willing to 
trust to his personal responsibility to 
hold the ore until the freight was paid. 
These facts are important in so far as 
they rebut any presumption drawn 
from the acts of the parties of the 
waiver of the lien; The Kimball, 3 
Wall. 44. With the above notice in 
their possesion, the agents of the own- 
ers began to unload the ore into the 
canal boats on the 22d of April and 
continued until it was all discharged 
on the 28th. One of the boats in the 
meantime being loaded left the pier 
and crossed the river to the Morris 
Canal basin. The remaining two, hav- 
ing received the residue of the cargo, 
followed her there. The superintend- 


ent says that he did not know of the 


departure of the first boat; but he 
acknowledges that he was informed of 
it before the others left and offered no 
objections and took ne steps to have it 
brought back. His testimony in the 
matter is quite significant. Being ask- 
ed, “ Did you make any remonstrances 
to the men that were in the other two 
boats about the first one going away ?” 
He answered, “ No sir, I thought every- 
thing was all right, because the same 
man had been taking ore from us pre- 
vious to that, and I supposed there 
would be no trouble about it.” Nor 
did he make any efforts to ascertain its 
destination, and did not know where it 
had gone until some days afterwards, 
when, at the request of the captain, he 
visited the boat in the Morris Canal 
basin to examine into some alleged 
damage, which it had received from the 
steamer while loading the ore; Libel- 
lant s testimony pp. 27, 28. It is often 
a difficult question to determine what 
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acts on the part of the ship owner 
amount to a waiver of the lien for 
freight. It is not divested by a deliv- 
ery to the consignee or his agents, if 
conditions are annexed to the deliv- 
ery, or if there be an understanding 
express or implied that the lien shall 
continue; Bags of Linseed, 1 Black. 
108. In 151 Tons of Coal, 4 Blatch. 
468, Judge Nelson went still further 
and said that, ‘** The mere manual de- 
livery of the coal by the carrier to the 
consignee did not of itself operate nec- 
essarily to discharge the lien. The 
delivery must be made with the intent 
of parting with his interest in it, or un- 
der circumstances from which the law 
will infer such an intent.” Applying 
these principles to the facts, it is a 
close question whether the lien has 
been waived or not. I confess to a 
serious doubt on the subject. But re- 
membering that a court of Admiralty 
is the “Chancery of the Seas,” and that 
the libellants have a strong equitable 
claim upon the forfeited goods for 
freight in view of the fact that the — 
transportation added considerably to 
their value here, J incline to the opin- 
ion that the intent of the owners was 
to discharge the cargo, and not to de- 
liver it, and that the lien for the costs 
of transportation has not been waived. 
I am strengthened in this opinion by 
the additional facts, that the bills of 
lading have never been surrendered 
and no receipt given to the steamship 
for the ore as is customary in such 
cases after delivery. 

2. The ore has been forfeited under 
§§2839, 2864 of the Revised Statutes. 
Does such forfeiture carry with it the 
lienors’ interest in the condemned mer- 
chandise ? 

Some discussion took place between 
the respective counsel at the hearing 
in regard to the effect which the recent 
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legislation of Congress had upon this 
question. By the third section of the 
act of March 2, 1867, (§2981 of Rev. 
Statutes,) the Collector or other chief 
officer of the customs is authorized, on 
being notified in writing, by the owner 
or consignee of any vessel of a lien for 
freight on any merchandise imported 
in such vessel, to refuse the delivery of 
the same from any public or bonded 
warehouse, or other place, in which the 
same shall be deposited, until proof to 
his satisfaction shall be produced that 
the freight has been paid or secured. 
The provisions of this section were 
modified by a substitute passed June 
10, 1880, (Sup. to Rev. Statute, vol. 1, 
p. 547,) in which the proper officer of 
the customs on receiving the said no- 
tice of lien for freight is required, be- 
fore delivering the merchandise to the 
importer, owner or consignee, to give 
seasonable notice to the parties claim- 
ing the lien, and ecutainirg the further 
provision that the possession of the 
goods by the officers of the customs 
shall not affect the discharge of such 
lien. Both the original sections and 
the substitute contain the clause: “If 
merchandise so subject to a lien, re- 
garding which notice has been filed, 
shall be forfeited to the United States 
and sold, the freight due thereon shall 
be paid from the proceeds of such sale 
in the same manner as other charges 
and expenses authorized by law, to be 
paid therefrom, are paid.” The Dis- 
trict Attorney insists that as no notice 
was given to the proper officer of the 
customs, the case does not come within 
the provisions of the act, and no statu- 
tory authority can be invoked to pay 
the freight out of the proceeds of the 
sale. The counsel for the petitioners, 
op the other hand, contend that no 
notice was required as none of the iron 
ore went into a public or bonded ware- 
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house and that the merchandise with- 
out notice falls within the intention 
and spirit of the law. He regards the 
act as the expression of the legislative 
intent, to preserve and give effect to 
the shipowners’ lien in all cases of for- 
feiture to the government, and quotes 
Potter's Dwarris on Statutes, etc., p. 
144, in support of his position. ‘ The 
intention of the legislature may be 
found from the act itself; from other 
acts in part materia and sometimes 
from the cause or necessity of the 
statute, and wherever the intent can 
be discovered it should be followed 
with reason and discretion, though such 
construction seems contrary to the 
letter of the statute.” But these are 
rules of interpretation when the words 
of the law are obscure, and there is no 
obscurity in the act under considera- 
tion. Iam not prepared to affirm that 
when Congress explicitly gives to par- 
ties certain rights upon their perform- 
ance of certain antecedent acts and 
conditions, they are entitled to claim 
the rights without showing that they 
have performed the acts and conditions. 
But this question turns in my judg- 
ment upon other considerations to 
which I shall now advert. There are 
a large nuwber of statutes in both the 
customs and internal revenue acts 
which subjects property, used in viola- 
tion of the law, to forfeiture. It is 


'sufficient for my present purpose to 


divide these statutes into two classes, 
one class forfeiting the offending res 
absolutely, without reference to liens 
of innocent holders or the claims of 
bona fide purchasers without notice, 
and the other only condemning the in- 
tent of the guilty owner and preserv- 
ing the rights of honest lienors of pur- 
chasers. Most of the sections for for- 


feiture under the Internal Revenue 
laws belong to the former class and 
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many of these under the customs laws 
to the latter. Whether the statute 
falls within one class or the other de- 
pends upon the phraseology used by 
the Congress in its enactment. Where 
it makes the forfeiture absolute it is 
within the former class, and the for- 
feiture is incurred at the time of the 
commission of the act which works the 
condemnation, and the title is vested 
in the United States from that date. 
No matter how long afterwards pro- 
ceedings are taken to enforce the forfeit- 
ure, the right of the government runs 
back, by relation, to the time of the 
commission of the wrongful acts and 
cuts out all intervening claimants of 
interest however innocent. But when 


a statute gives an alternutive to the 
United States either to forfeit the 
offending thing or its value by suit 
against the offending person, it comes 


within the latter class, because the gov- 
ernment acquires no title to the prop- 
erty until its proper officers make an 
election whether they will proceed 
against the ves, or against the offender 
for its value, and in the meantime, 
pending the election, all bona fide in- 
cumbrances are protected. The ques- 
tion as to the time when the transfer 
of right in the thing forfeited takes 
place, was first fully discussed and set- 
tled in the case of The United States 
v. Grundy, et al.,3 Cranch. 338. Un- 
der the act of December 31, 1792, for 
registering and recording ships or ves- 
sels, ($4143 of Rev. Stat.) it was pro- 
vided that taking a false oath as to 
ownership forfeited the vessel or the 
value thereof. This suit was brought 
to recover the vessel in the hands of a 
bona fide purchaser without notice of 
the fraud in the registry, on the ground 
that the title had vested in the United 
States at the instant of the commission 
of the offence for which the forfeiture 


8 
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was claimed. Chief Justice Marshall, 
in delivering the opinion of the court, 
stated the question to be whether by 
virtue of the act the absolute property 
in the ship or vessel vested in the 
United States, either in fact or in con- 
templation of law, on the taking of the 
false oath, or remained in the owners 
until the United States should perform 
some act manifesting their election to 
take the ship and not the value. He 
held to the latter view and in his lumi- 
nous way, said: “It seems to be of 
the very nature of a right to elect one 
of two things, that actual ownership 
is not acquired in either until it be 
elected ; and if the penalty of an offence 
be not the positive forfeiture of a par- 
ticular thing, but one of two things at 
the choice of the person claiming the 
forfeiture, it would seem to be altering 
materially the situation in which that 
person is placed to say that either is 
vested in him before he makes that 
choice. If both are vested in him, it is 
not an election which to take but 
which to reject. It is not a forfeiture 
of one of two things, but a forfeiture 
of two things, of which one only can 
be retained. This construction of the 
class of statutes which forfeit the prop- 
erty with an alternative of its value, 
was acquiesced in by the Attorney Gen- 
eral of the United States in the discus- 
sion of the case of 1960 Bags of Coffee, 
8 Cranch. 398, and was afterwards de- 
liberately reaffirmed in Caldwell v. The 
United States, 8 How. 366, where the 
Supreme Court reached the necessary 
conclusion of such a construction by 
holding that any rights in the forfeited 
property, acquired in good faith by 
third persons after the offence and be- 
fore the date of the election, were not 
divested by the decree of condemna- 
tion. It will not be suggested after 
the case of The Siren, 7 Wall. 152, that 
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the government stands in any different 
relation to the money in the registry 
than do private suitors, except that it 
is exempt from the payment of costs. 

It will be seen by reference to the 
sections (§§2839, 2864,) under which 
the ore was condemned, that they are 
both in the alternative. The United 
States had an election, in either case, 
whether to forfeit the merchandise, or 
to recover its value by suit against the 
persons making the false and frauda- 
lent entry.’ They chose the former pro- 
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ceeding, but in the meantime the own- 
ers of the steamer, without knowledge 
of any offence, committed or premedi- 
tated, earned the freight which was 
agreed to be paid forits transportation 
and ought not now to be refused its 
payment from the proceeds of the sale 
of the forfeited property. 

Let an order be entered directing 
the clerk to pay to the petitioners the 
sum of one thousand three hundred 
and five dollars and sixty-one cents, 
out of the proceeds in the registry. 





COURT OF CHANCERY OF NEW JERSEY. 


EQUITY—ABUSE OF PROCESS—AS- 
SIGNMENT OF MORTGAGE. 


Davis v. Flagg. 

A Court of Equity will not permit a man to 
use its process for inequitable ends. If a 
man has bought a mortgage and brought 
suit upon it in equity for some other pur- 
pose than collecting the money due upon it, 
and uses or suffers his right of action to be 
used to give some one else an unfair advantage 
over his debtor, the court, although it may 
not be able to compel him to assign his 
mortgage, may deny him the further use of 
the process of the court. 

The complainant having used his mortgage in 
such a way and having refused to take his 
money and make an assignment, the court 
ordered that all proceedings be stayed if the 
complainant should refuse to make an as- 
signment on being tendered the full amount 
of principal, interest and costs, provided a 
draft of a proper assignment be submitted 
to him and the tender be made within ten 
days. 

On the 17th of March, 1881, Abm, H. 
Baldwin commenced foreclosure on a 
second mortgage given by Mrs. Flagg, 
on lands in Union Co. On the 31st 
day of March, 1881, one James H. Mc- 
Coon filed a bill to foreclose a first 


mortgage on the same land. On the 





14th of May, 1881, the defendent, Jen- 
nie M. Flagg, filed a petition alleging 
that the assignment of the first mort- 
gage to McCoon was procured in the 
interest of Baldwin, and that he, (Bald- 
win,) was in fact the beneficial owner 
of the mortgage and was using it under 
cover of McCoon’s name for the pur- 
pose of oppressing the petitioner and 
obtaining a sale of the property before 
she could establish her defence to the 
second mortgage. The petition alleged 
that the Mutual Life Insurance Co. had 
asked McCoon to re-a sign the Lst mort- 
gage and had offered him the money 
be had paid with interest and all his 
expenses and that he had refused. The 
petitioner prayed that he might be re- 
quired to show cause why his fore- 
closure suit should not be discontinued, 
and why if he desired that the first 
mortgage should be foreclosed rather 
than make an assignment thereof, he 
should not cause that the said Baldwin 
as the real and beneficial owner thereof 
should amend his bill on the second 


mortgage so as to embrace the first. 
Upon this an order to that cause was 
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granted and testimony was taken both 
in Newark and New York. During the 
examination it appeared that the money 
to buy the mortgage was furnished by 
Baldwin which was explained by the 
statement that Baldwin had charged it 
to McCoon, with whom he had an ac 
count, but on a demand for inspection 
of Baldwin’s books they were refused; 
thereupon the Chancellor ordered that 
Baldwin should produce his books for 
examination. Upon this, and before 
hearing on the order to show cause 
could be had, MeCoon discontinued his 
suit and paid costs. This was on 
July 9th. On the 14th of July Erwin 
Davis filed a bill to foreclose the same 
mortgage. It appeared from his bill 
that he had taken an assignment of the 
mortgage from McCoon on the 29th of 
June. On the 24th of September, the 
defendant, Mrs. Flagg, filed a petition 
setting forth the facts above stated and 
alleging that the mortgage had been 
assigned by McCoon to Davis for the 
purpose of avoiding the examination 
of his (McCoon’s) account with Bald- 
win and that the new foreclosure was 
being carried on in the name of Davis 
under the direction of Mr. H. A. Root, 
of New York, counsel for the said Bald- 
win, for the sole benefit of Baldwin 
and as a means of advancing his pur- 
poses in respect of his second mort- 
gage, and the petition prayed that the 
same order to show cause might be 
granted in this suit against Davis as 
had been made in MeCoon’s suit, that 
is to say that Davis should show cause 
why his suit should not be discontinued, 
or if he desired that the said first 
mortgage should be foreclosed, rather 
than recover the money due and make 
an assignment, he should not cause 
Baldwin, the real or beneficial owner of 
the first mortgage, to amend bis bill 
filed on the 2d mortgage so as to em. 
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brace in one bill both his liens on the 
property. An order to show cause was 
granted accordingly and the proceed- 
ings were stayed until further order of 
the Court. 

Affidavits in reply to the petition were 
served, and an order was granted the pe- 
titioner to cross-examine Davis and his 
witnesses. There having been difficul- 
ty in obtaining the attendance of Davis 
before the Commissioner in New York, 
and his New York counsel insisting on 
going on with the hearing without his 
testimony, the Chancellor ordered that 
he submit to cross-examination and re- 
quired his counsel to name a day and 
hour when he would attend. Testimony 
having been taken, it appeared, in 
addition to the facts found on the 
motion in the McCoon case, that Davis 
had bought this first mortgage with 
his own money but wholly under the 
direction of Mr. Root, who was Bald- 
win’s New York counsel; that the 
Matual Life Insurance Company had 
offered to pay him all he had advanced, 
with interest and costs and take a re- 
assignment of the mortgage and that 
he said on the witness stand that he 
would make no assignment without the 
advice of Mr. Root. 

The hearing on the order to show 
cause came on before Vice-Chancellor 
VanF leet on the 5th of December, 1381. 

Mr. A.Q. Keasbey for the petitioner. 

Mr. Cortiandt Parker, contra. 

Van Freet, V. C. December 12th, 
1881, handed down the following con- 
clusions: 

The evidence shows beyond all 
doubt that the mortgage in suit was 
purchased, and suit brought thereon 
for some other purpose than collecting 
the money due on it. If this is not so, 
it is difficult to see why Mr. Davis can- 
not say, at once, without direction or 
instruction from his counsel, whetber 
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or not he will receive the amount due 
and assign the mortgage. It iseasy to 
see how Mr. Davis may use his suit to 
oppress the Flaggs and aid Mr. Bald- 
win in his litigation with them. Legal 
remedies must be used for honest pur- 
poses. They must be used to obtain 
justice, and not to do wrong. Mr. 
Davis has an unquestionable right to 
enforce the payment of the money due 
to him on his mortgage, and to that 
end may bring a suit to have the mort- 
gaged premises condemned to sale and 
sold, but he has no right to employ his 
remedy, nor to suffer it to be used in 
such manner as shall give somebody 
else an unfair and unjust advantage 
over his debtor. 

The proofs leave no doubt on my 
mind, that Mr. Davis is permitting 
his money, and his right of action in 
this court, to be used by Mr. Baldwin's 
New York counsel for some other pur- 
pose than simply collecting the money 
due on his mortgage. In other words, 
he is suffering his right of action to be 
prostituted. The court, perhaps, can- 
not compel Mr. Davis to assign his 
mortgage, but it may unquestionably, 
on being satisfied that he is using this 
process for inequitable ends, deny him 
the further use of its process. 

If Mr. Davis can get, by simply 
transfering his right to the mortgage, 
without incurring any liability what- 
ever,or undergoing any labor or trouble 
except to write his name, every penny 
that the Court could make for him by 
selling the defendant's property, what 
possible consideration of either strict 
legal right or justice can he urge in 
defence of his conduct, in refusing to 
take his money on those terms, and de- 
manding that it shall come to him 
either as an unconditional payment, or 
by a jadicial sale ? 

Relief of the kind I propose to give 
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has been twice extended by the courts 
of our sister states of Pennsylvania 
and New York to defendants, similarly 
situated. Lyon’s Appeal, 61 Penn. St. 
15; Foster v. Hughes, 51 How. 20. 
An order will be advised, that if the 
complainant refuses to assign his mort- 
gage to such persons as the defen- 
dants may designate, on tender of the 
full amount due to him, together with 
the draft of a proper assignment to be 
executed by him, his action shall be 
stayed. The tender must be made 
within ten days after the date of the 
order to the complainant's solicitor and 
must cover the whole sum due for prin- 
cipal and interest and taxed costs, in- 
cluding the costs of the dismissal of 
the present bill. The complainant has 


a right to be protected by a dismissal 
against liability for subsequent costs. 


ABSTRACTS OF OPINIONS. 


October Term, 1881. 
BY THE CHANCELLOR. 

Equitable Conversion.—The general 
rule is that property is transmitted as 
real or personal according to its form 
as it exists at the death of the owner. 
In certain cases property actually ex- 
isting in one form is in equity for ‘the 
purpose of transmission held to be in 
the other. But where the ownership 
in the property after conversion is or 
becomes vested in a person having the 
right to convert it from the one kind 
to the otber, or in one having legal 
capacity to accept it who dves accept 
it or does something to recognize it or 
give it character in the shape in which 
it exists, the doctrine of equitable con- 
version is not applicable; Oberle v. 
Lerch, 3 C. E. Gr. 346. Whether the 
doctrine applies or not depends on 
whether the deceased was or not capa- 
ble of accepting the money or recog- 
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nizing the property or giving it char- 
acter in the shape it then had; or in 
other words, whether she was from the 
time of the conversion to her death of 
unsound mind so as to be incapable of 
managing her estate. If she was sane 
at any time the money must go to her 
personal representative. 

The money in question was paid into 
court in 1871, as the share of Sarah M. 
Livesey of the proceeds of the sale of 
lands in partition. The question is 
whether it goes to her heirs or her 
next of kin. The master has reported 
that the interest shall be paid to her ad- 
ministratorand the principal to her heirs 
ex materna. Held, That she wassane 
enough to accept the money and that 
it must be regarded as personal prop- 
erty. The court cited In Re Warton, 
5 DeG. M. and G. 33, and ex parte 
Flammand, 1 Sim. N. S. 260.—Smith 
v. Bayright. 

Setting Aside Sale —Conjirmation 
of Sale—Act of 1880, P. L. 255. On 
an application to set aside a sheriff's 
sale under foreclosure on the ground 
of surprise and inadequacy of price the 
Chancellor granted the petition, on the 
petitioners giving security to bid the 
same amount on a resale, and in the 
course of his opinion he referred to the 
act concerning proceedings on bonds 
and mortgages given for the same in- 
debtedness and the foreclosure and 
sale of mortgaged premises thereunder, 
P.-L., 1880, p. 255. The petitioners’ 
counsel insisted that the provision of 
this act, that sales shall not be confirm- 
ed unless the court or judge is satis- 
fied that the property has been sold at 
the highest and best price it would 
bring in cash, is applicable only to 
cases where there is a personal liability 
for deficiency. This argument the 
Chancellor said was based on what it 
is insisted is the general object of the 
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act, to protect as far as practicable 
persons liable for deficiency; but he 
held that the provision will not admit 
of that construction. By its terms it 
extends to all sales under foreclosure 
proceedings commenced after the ap- 
proval of the act.—Mut, Ben. Life 
Ins. Co. v. Gould. 
BY VAN FLEET, V. ©. 

Security for Costs.—If a defendant, 
after he has notice that the complain- 
ant is non-resident, takes any step in 
the cause, as for example if he asks for 
the continuance of an_ interlocutory 
motion, and afterwards proceeds toa - 
hearing on it without objection, and 
procures its denial, waives bis right to 
security for costs.—Shuttleworth v. 
Dunlop. Nov. 11, 1881. 

Insolvent Estates.— Creditors’ Lien. 
—The direction of the statute that the 
assets of an insolvent estate shall be 
distributed ratably among the creditors 
of the decedent, gives them a lien on 
such assets and entitles them to a 
standing to contest the validity of a 
chattel mortgage not filed according to 
the statute.—Currie v. Knight. 

Nuisance.—-Jvinder of Parties—In- 
junction.—1. Several persons may 
join in a suit to restrain a nuisance 
which is common to all, and effects each 
in the same way, but when several per- 
sons, owning distinct parcels of land, 
or occupying different dwellings, and 
having no common interest, seek to re- 
strain a nuisance in consequence of the 
special injury done to each particular 
property, each must bring a separate 
suit and obtain relief, if at all, on his 
own special wrong. 

2. Relief by injunction to restrain a 
business in itself lawful, is not a matter 
of rigit, but rests in discretion. If 
the legal right is not clear, or the in- 
jury is doubtful, eventual or contingent, 





equity will give no aid. 
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3. If the fact of an actionable nui- 
sance is established the court is bound 
to compare consequences, and if it ap- 
pears doubtful whether greater injury 
will not be done by granting than by 
withholding the injunction, it is the 
duty of the court to decline to inter- 
fere. 

4. The law does not regard every 
trifling injury or annoyance as an ac- 
tionable nuisance. No man is under a 
legal duty to consult the taste or pref- 
erence of his neighbor in the use of his 
property, but he is bound to respect 
his neighbor's legal rights. 

5. In such cases the court should 
consider the custom of the people, the 
nature and character of their employ- 
ments, the uses to which they generally 
devote their property, and the circum- 
stances and surroundings of the busi- 
ness which is alleged to be a nuisance. 
What would constitute a nuisance in 
one place would be perfectly legitimate 
in another. 

6. Complainants and defendant oc- 
cupied adjoining buildings, the walls 
touching in places. The force of the 
defendant's machinery caused tbe build- 
ing of the complainants to vibrate to 
such an extent as seriously to interfere 
with the business of the complainants. 
Held, that the defendant was guilty of 
a nuisance which it was the duty of the 
court to restrain. — Demarest, et al. v. 
Hardham. 

Preference— Mortgage to secure cred- 
itors held invalid —1. A del-tor pos- 
sesses the right, even when in insolvent 
circumstances, of giving one or more 
of his creditors preference over the 
others, but it must always be exercised 
for honest ends and according to legal 
methods. 

2. The law will not permit a thing to 
be done by indirect means which it is 
not lawfal to do by direct means. 


t 





3. Equity cares very little about mere 
matters of form. It endeavors to deal 
with the substance of affairs, and to 
regulate its judgment according to the 
real purposes which have controlled 
parties in the matters brought before 
it for relief or correction. 


4. A creditor bas a right to have his 
debtor's property applied to the dis- 
charge of his debts by due course of 
law, and any disposition which the 
debtor may attempt to make that has 
the effect to defeat this right is a fraud 
against the creditor. 


5. A. executed a mortgage to three of 
his creditors to secure notes made to 
them and some other of bis creditors, 
payable in installments in one, two 
three, four and five years. A. also 
confessed judgment to one of his cred- 
itors, under which bis personal proper- 
ty was sold and bought by one of his 
said three creditors, and transferred 
by him to the wife of A. upon her ex- 
ecuting a chattel mortgage for the full 
amount of the purchase money. The 
object of the mortgage and judgment 
as stated by A. was to prevent the sale 
of his property so that he might, from 
its advance in value and the profits of 
his business, be able to pay all his 
creditors in full. eld, that the mort- 
gage and judgment were in contraven- 
tion of both the statute regulating as- 
signments and the statute of frauds.— 
Livermore et al. v. Me Nair et al. 


Foreign Receiver—Comity—l. A 
transfer of title by operation of law, 
ean only be effected within the limits of 
the territory where the law prevails, 
and as the laws of astate have no extra 
territorial force, it follows that the title 
to property located in one state cannot 
be passed by force of the laws of 
another, except in virtue of the comity 
or courtesy which prevails among dif- 
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ferent nations and states by force of 
international law. 

2. No state is bound to give effect 
to the law of a foreign state when to 
do so will prejudice either the rights 
of its citizens, or the interests of the 
state, but where a transfer of property 
is valid by the dex loci no just rule of 
comity requires the courts of the 
state where the property happens to be 
located to adjudge such transfer to be 
invalid at the instance of citizens of 
other states, simply on the ground 
that it is incompatible with its laws. 

3. A debtor cannot discharge his 
liability to his creditor by seeking 


some person whom his creditor hap- 
pens to owe and paying bis debt to 
bim. 

4. Suit by receiver of an insolvent 
Bink to recover moneys of the Bank 
received by one of its creditors subse- 
quently to his appointment. 

Held, that the complainant could 
have no relief by petition but only by 
bill, and that the fact of bis being an 
officer of the court entitled him to no 
privilege not accorded to other suitors. 
—Receiver of State Bank at New 
Brunswick v. The First National 
Bank of Plainfield. 








COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


ABSTRACTS OF DECISIONS. 


[Rendered Dec. 19, 1881.] 

In the case of the Lehigh Valley 
Railroad Company v. Me Farland, in 
which Judge Depue delivered the opin- 
ion at the last term and a vote was not 


taken, the Chancellor called the roll, ! 
| When a private agent in a sealed in- 


and the judgment of the court below 
was unanimously reversed. 

The Chief Justice announced that 
the case of Zhe American Dock and 
Improvement Company v. The Trus- 
tees for the Support of the Public 
Schools would be disposed of on the 
second Tuesday in January. 

Bond of Trustees for Corporation.— 
Individual Liability.—This was an 
action on a bond given by the trustees 
of a Methodist Chureh. It was signed 
and sealed by each of the trustees and 
purported to bind themselves, their 
heirs, executors and successors. The 
question is whether it binds the plain- 
tiff in error, one of the trustees. It is 
clearly not the bond of the corporation, 


and it expresses very plainly individual 
liability. It is signed and sealed by 
the trustees separately. It is true, 
they add the word successors, but in 
a vague manner. It is not the bond 
of the corporation and if it is not that 
of the individuals it is inoperative. 


strument does not attempt to bind his 
principal he is personally liable, al- 
though he describes himself as agent ; 
citing 11 Serj. and R., 9 Rep. 75 ; 5 M. 
jand Gr. 738. Where the overseers of 
a Parish church bound themselves and 





their executors with a proviso that 
there should be no personal liability, 
the proviso was held void for repug- 
nancy. The cases are collected in 1 
Am. Ldg. Ca. This bond binds the 
trustees individually. Judgment affirm- 
ed.—Dayton v. Warne. Opinion by 
Brastey, C. J. 

Action against Justice for Judicial 
Act.—This was a question whether 





Loftus, who is a Justice of the Peace, 
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is liable for damages for the alleged 
false imprisonment of Prior. An affi- 
davit had been made by Long that 
Prior bad fraudulently contracted a 
debt, and demanded a warrant. The 
justice was satisfied, and ordered and 
adjudged that a warrant should be 
issued against the body of Prior. The 
order did not state the amount of the 
debt, or the amount of bail, but the 
amount of the debt was endorsed upon 
the warrant, and on Prior being 
brought before Loftus he fixed the 
amount of bail. The defendant's coun- 
sel moved to dismiss the cause, which 
was refused, and trial was had and a 
judgment given, and execution issued 
against the body of the defendant, who 
was sent to jail. This action was tried 
in the Passaic Cirenit Court, where it 
was decided that the Justice had no 
authority, as the warrant was not 
issued in accordance with the statute — 
no order being made. eld, That the 
endorsement of the amount upon the 
warrant and the fixing of bail supplied 
the deficiency ; the ruling of the Cir- 
cuit Court was erroneous. eld, That 
no action will lie against a judge for 
error in a case in which he has juris- 
diction. It was not denied that the 
justice acted in a judicial capacity in 
the case. When the application was 
presented to him, and he was satisfied, 
it was his duty to issue the warrant. 
He adjudged the plaintiff to be entitled 
to the warrant and issued it. The 
judgment of the Circuit Court must be 
reversed.—Loftus v. Prior. Opinion 
by Roryony, C. 

Chief Justice Beasley announced that 
the case of the Hlizabeth Savings In- 
stitution v. Gerber, would be laid over 
for the term. 

Title to lands under water—7azxa- 
tion—A certiorari was allowed to bring 
up the assessment of taxes on land in 
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Wiehawken, in Hudson county, pur- 
suant to the act of April 2d, 1873, 
which provided that all railroads were 
liable to a tax of one per cent. upon their 
valuation, and was dismissed by the Su- 
preme Court. The tax was made by the 
commissioners of railroad taxation who 
acted as an assessor in a townsbip or 
city, but his proceedings are not liable 
to review by Commissioners of Ap- 
peal. The writ of certiorari does not 
appear to have been directed to the as- 
sessor of the township as it should 
have been. The total assessment was 
on a valuation of $779,000. It was 
alleged that only a portion of the land 
was filled up—all that was not covered 
with water being ten out of thirty 
acres. It is contended that the title to 
the land under water is in the state, 
and that the prosecution is therefore 
not taxable. The prosecutor's title was 
derived through the Wiehawken D ck 
Company, which derived its title from 
the Hoboken Land and Improvement 
Company, and gave the right to fill up 
and erect docks, etc. Neither of the 
acts contain the titles to the lands, and 
none of them gives title to the lands 
below high-water mark. These grants 
comprise only the franchise and do not 
by implication give title, An inchoate 
right to fill up is not property, it is on- 
ly a license. This construction was 
put upon the charter of the Hoboken 
Land Improvement Company in the 
case cited in the court below. The 
prosecutors have no title to the lands 
under water, and are not liable to tax 
upon therm. It is contended that the 
tax should not be set aside because the 
rest of the land is worth as much as 
the valuation put upon the whole. This 
course was taken in one case, but it 
does not apply here because the assess- 
ment was made at so much an acre. 
The assessment should be referred 
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back to the commissioner. The tide- 
water privilege may be considered in 
making the valuation. Judgment re- 
versed.—NV. Y., L. H. & W. R. R. Co. 
v. Yard,Com’r. Opinion by Depus, J. 

Seduction—Preswmption of Chas- 
tity.—Au act provides for the punish- 
ment of any man who shall seduce, un- 
der promise of marriage, an unmarried 
female below the age of twenty-five 
years and of previous good reputation 
for chastity. On a trialin the Bergen 
Quarter Sessions under this statute, 
the court ruled that it was not neces- 
sary for the state to prove that the 
woman had a good reputation for 
chastity but that ber chastity was to be 
presumed unless evidence of repute for 
unchastity was produced. A verdict 
was rendered against the defendant, 
but owing to an equal division in the 
court in regard to the nature of the 
punishment, the case was removed to 
the Supreme Court by certiorari and 
that court pronounced sentence. — State 
v. Zabriskie, 14 Vroom 369. The case 
was brought up to this court upon ex- 
ceptions. 

The requisites of conviction under 
this statute are seven in number; each 
is necessary; each must be proved. 
Guilt must be proved beyond a reasona- 
ble doubt. Chastity is not universal. 
Two classes of women are recognized 
by statute, those of good repute and 
those of evil repute. The reputation 
for unchastity is a fact to be proved in 
the case. Prosecutors are not all 
chaste. No doubt it is a rule that the 
great majority of women are chaste, but 
so also is it true that men are presum- 
ed to be of good character. The pre- 
sumption of the defendant's innocence 
overcomes the presumption of chastity. 
The fact of reputation for chastity 
should be proved with the essential 
elements of the crime. The woman 
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who comes into court with a bastard 
child in her arms has lost her title to 
the presumption of chastity. To pre. 
sume chastity of all women who come 
into court in this way would lead to 
great evil. The presuroption ought to 
be the other way. The woman has 
joined with the man in a violation of 
the law and must be regarded as in 
pari delictu. Cases in New York and 
Ohio are criticised. The case in Cali- 
fornia confirms our opinion. So also 
the Mussachusetts case, Error is also 
assigned as to the corroboration of the 
female’s evidence, The statute is very 
exicting on this point ; courtship is not 
sufficient. Ordinary visits of young 
men to young women in the country 
are not sufficient unless they have be- 
come so frequent that parents or friends 
have been led to believe them to mean 
a promise of marriage. 

The charge of the court was such as 
clearly to dispense with corroboration. 

It is insisted that the Supreme Court 
had no power to issue certiorari and 
pronounce the final judgment. The 
question is one of power, not whether 
it would not have been better to send 
the case back to the Quarter Sessions 
to pronounce sentence. There is no 
doubt that this, however, has been ex- 
ercised by the King’s Bench and by the 
New Jersey Supreme Court, and the 
Judge cited English cases and the cases 
appearing on the files of our Supreme 
Court but not reported. Judgment of 
the Supreme Court sustained. Zabris- 
kie v. State. Opinion, by Van Syoxet, J. 

Taxation.— Water tax upon vacant 
lots.—The charter of Jersey City, Sec- 
tion 81, provides for a tax to be as- 
sessed upon vacant lots upon streets 
through which water pipes are laid, 
the sums so assessed to be called water 
rents. The Supreme Court held the 
tax invalid, 14 Vroom 135. That de- 
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cision is affirmed. The case does not 
fall within the scope of Baldwin pros. 
v. Fuller, 10 Vroom 576, S. C. 11 
Vroom, 615, because there is no taxing 
district smaller than the whole city. The 
tax, however, is invalid under section 7, 
812 of the amended constitution, re- 
lating to equal taxation. Under this 
no tax is good which is not laid either 
by virtue of special ben: fit conferred, 
or upon the basis of the valuation of 
the property tax. This tax is not made 
either for special benefit or upon valua- 
tion. It depends upon the discretion 
of the assessing officers. No opinion 





was not wholly incapacitated, he was 
on the line between capacity and inca- 
pacity. The opinion of the Vice Chan- 
cellor was concurred in, that there had 
been shown improper influence brought 
to bear upon deceased as to the dispo- 
sition of his property. It bad been 
shown that the mind of the donor bad 
been unduly influenced, and the gifts 
for that reason should be set aside. 
The decree of the Chancellor affirmed. 
Haydock v. Bonney. Opinion by 
Reep, J. Justice Parker dissented, 
stating his reasons and saying that he 
would file an opinion. The decree was 


is expressed upon the other point al- | affirmed by a vote of 11 to 1. 
luded to in the opinion of the court | Assessments. — Recovering back 


below. Jersey City v. State, Vreelund, 
pros. Opinion by Depvue, J. 

Certiorari— Dismissal for laches 
not reviewable.—An order dismissing a 
certiorari asimproperly allowed because 
of laches is not reviewable in this 
court. There is no difference in prin- 
ciple between this case and a case of 
refusal to allow the writ for the same 
reason, and in the latter case it is well 
settled that the order is not reviewable. 
It would be strange that if in one case 
the action was reviewable and the 
otber not. The entire scope of the de- 
cision is the same in both cases, viz: 
that the prosecutor cannot have a hear- 
ing. It is done in both cases on the 
ground of discretion. This court 
could only express its own judgment, 
it could not say that any rule of law 
had been violated. Writ dismissed.— 
State, Weart, prosecutor v. Jersey City. 
(Two cases.) Opinion by Beastey, C. 
J., Drxon, Ctement and Wuirtraker, JJ. 
voted to affirm. 

Undue Influence.—Jncapacity.—Bill 
to set aside a deed of gift of Abel Hay- 
dock to his wife. There were two 
gifts. The ground upon which the ap- 
plication is made is that while Haydock 





money paid.—This was a suit to re- 
cover back the difference between two 
assessments for the same improvement, 
The first was unconstitutional and was 
properly set aside by the Board of As- 
sessments. The city contends that the 
Board had no power to set it aside un- 
der the act of 1877, because part of 
the expense of the work was laid on 
land not fronting on the street, and the. 
act provides for setting aside assess- 
ments which have been made wholly 
on property on the line of the street. 
The act, however, under which this as- 
sessment was made, gave no power to 
assess beyond the line of the street; 
the fact that the assessment was made 
beyond is of no importance. The act 
in regard to setting aside assessments 
refers to cases where the land provides 
for the assessment of the whole cost 
upon the property on the street. Jer- 
sey City v. Carson. Opinion by 
Royyon, C. 

The New Jersey and New England 
Telegraph Company v. The Board of 
Fire Commissioners of Jersey City. 
The judgment of the Supreme Court 
refusing to enjoin the telegraph com- 
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pany from erecting poles affirmed. 
Opinion by Brastey, C. J. 

Brunjes v. Iuers. Appeal. The de- 
cree affirmed for the reasons given by 
the Vice Chancellor. Opinion by Bzas- 
Ley, C. J. 

In Miller v. Ferdon the Cuter Jus- 
TICE said he agreed with the views ex- 
pressed in the opinion of the court be- 
low, but that the decree by inadvert- 
ence went beyond the opinion and 
adjudged the payment of the deficiency 
by Mrs. Miller. She was surety for 
her husband and could not be held. 
He voted to reverse the decree only 
so as to make the amendment without 
costs. Drxon and Knapp, JJ., said they 
thought the mortgage had been paid 
and voted to reverse entirely. Maats, 


Parker and Rew, JJ., said they thought 
the mortgage had been reduced to $600, 


and voted to reverse so as to reduce 
the decree. Four Judges agreed with 
the Chief Justice. The vote being five 
to five, the decree was reversed only to 
be amended so as to relieve Mrs. Miller 
from the deficiency. 

Agency—General and Special—In- 
surance.—The plaintiff had a mortgage 
on property insured and held an as- 
signment of the policy. The policy 
had been issued to one Hinston as 
owner. He conveyed the land to an- 
other who conveyed it to Hinston's 
wife. These conveyances were made 
without notice to the officers of the 
company and without their consent in 
writing. Their agent, however, who 
issued the policy received notice, as- 
sented to the conveyances, and agreed 
to notify the company. The defence is 
that the conveyances were made without 
notice to the company as required by 
the policy. It is conceded that this 
would make the policy void. The 
question is whether it was given. This 
depends on whether the agent had 
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authority to accept the notice and 
whether his acts in regard to it are 
binding upon the company. Agency 
is either general or special. There 
may be special limitations to the pow- 
ers of a general agent, but as to third 
persons he is always a general agent. 
Special agency is confined to particu- 
lar cases. The agent has only power 
to do certain special acts. Ifa person 
is in fact or apparently a general agent 
his acts are binding on his principal, if 
they are done within the general scope 
of his agency. They must be within 
the scope of his apparent power. The 
rule is well settled. The diversity in 
the cases arises out of the difficulty in 
its application and is not in the rule 
itself, 

This policy was issued by the agent. 
There was nothing in limiting the pow- 
er of the agent. He must either be 
treated as a special agent or as a gen- 
eral agent with all the powers of a 
general agent, If he is to be treated 
asa special agent his power must be 
enquired into on every act. This would 
scarcely give him power enough to ex- 
ecute the policy. He must be treated 
as a general agent for all purposes of 
carrying on the business. Ins. Co. v. 
Wilkinson, 13 Wall. Insurance com- 
panies are bound by the acts of their 
agents in dispensing with the liwita- 
tions and conditions of policies; no 
other rule would be safe. An insur- 
ance agent is a general agent and may 
dispense with conditions unless the 
policy expressly forbids it. Hemen- 
way, the agent in this case, must be 
treated as a generalagent. Notice was 
given to Lim and he expressly said he 
would attend to notifying the company 
and that it would be all right and just 
the same as if the party were talking 
to the board of directors. His accept- 
ance aod assent are binding on the 











company. Proper instructions were 
given tothe jury. Judgment affirmed. 
Millville Mut, Fire and Marine Ins. 
Co. v. Workingmen's B. and L. Asso- 
ciation of Camden. Opinion by Van 
Sycxet, J. Reep, Maar and another 
judge dissenting. 
Mortgage—Fraud—Future Advan- 
ces.—Bill to set aside a mortgage for 
$7,000, and also a conveyance of the 
lands made by the Sheriff under a judg- 
ment. Cumplainantis a judgment cred- 
itor ; obtained levy July 14, 1876. The 
mortgage is alleged to be a fraudulent 
contrivance. The Chancellor held that 
the mortgage was given for too much 
but allowed mortgage to stand for 
what was due. If we agreed with him 
upon the facts we could not sustain 
this result. A mortgage which is 
fraudulent is void altogether. It was 
so held as early as Twyne’s case. The 
words of the statute are very plain. 
We do not think, however, that the 
facts show fraud. There is no clearer 
evidence to show participation. We 
agree with the Chancellor that the 
mortgage is good for what was due 
but not good for future advances. 
because the mortgagee had notice. 
The rule is clear that advances cannot 
be made after notice. The sheriff's 
sale also we do not think fraudulent. 
But the sale is not conclusive agains! 
the defendant. The plaintiffs’ attorney 
was deterred from bidding by the ap- 
parent size of the defendant's mort- 
gage. It was Heintze’s fault, because 
the mortgage was much larger than 
was intended. He never intended to 
make such large advances. Though 
he was not guilty of fraud, he did what 
was calculated to prejudice creditors. 
It did injure them, and he cannot now 
find fault with the complainant for not 
enquiring. The fact that the property 
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was bought by Hirsch instead of 
Heintze is not important. Hersch evi- 
dently bought it of Heintze. Heintze 
has held as tenant under Wonner and 
claims for advances for taxes and re- 
pairs. The Chancellor has allowed for 
taxes, and justly. Taxes were a prior 
lien. Not so as to repairs. A tenant 
is bound to make repairs in the absence 
of contract, and cannot be allowed. for 
them. Decree affirmed.—Heintze v. 
Bentley. Opinion by Dixon, J. 

ITeintze v. Bentley & Cushing. De- 
cree below affirmed. Opinion by Drx- 
ON, J. 

Cushing v. Heintze. Decree af- 
firmed. Opinion by Drxon, J. 

Skinner v. State, Bogert, Collector. 
A question relative to the fees of Com. 
mon Pleas Judges. Opinion by Beas- 
Ley, OC. J. Chancellor Runyon dissent- 
ing. The proceedings were taken un- 
der the act of 1879, which affected 
counties where the population was less 
than other counties, that the Common 
Pleas Judges shonld receive only fees. 
It is a special act, and is intended to. 
decrease the compensation of the offi- 
cer during the term of office, and is as 
objectionable as if the counties were 
numed. It expressly decreases the 
compensation of Judges now in office, 
and by its terms is a special act. That 
it designates the Judges to be affected 
by it as a class, does not relieve it of its 
objections. Private and special laws 
ure defined by Sedgwick as referring 
to individuals or special classes of men, 
It is unconstitutional, and I shall vote 
to reverse. The judgment was affirm- 
ed by a vote of nine to four (the Chan- 
cellor, Reed, Dixon and Whitaker, JJ.) 

Amos Clark, Jr., v. The Fire De- 
partment of the Vity of Elizabeth. 
Judgment affirmed. Opinion by Run. 
zon, C. 
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Harriot v. Newark, (two cases.) Af- 
firmed for reasons given below. Opin- 
ion by Royyon, C. 

Currie v. Sisson. Decree affirmed, 
for the reasons stated by the Vice 
Chancellor. Opinion by Brastey, C. J. 

Me Keown v. Me Keown. Decree 
affirmed. Opinion by Beastey, C. J. 

In the case of the State v. Benjamin 
Noyes, the opinion of the court was 
that the judgment below should be 
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affirmed for the reasons given below. 
Opinion by Runyoy, C. 

Mays Landing Water Power Com- 
pany v. Izard. Decree affirmed. Opin- 
ion by Brastey, C. J. 

Putnam v. Clark et als. Decree 
affirmed. Opinion by Beastey, C. J. 

The other cases were laid over until 
next term. 

The court adjourned until January 
9th, at 11 o clock. 





MISCELLANY. 


THE LEWIS WILL CASE. 


The following report is taken from the 
Trenton True American: Mr. Coult, of New- 
ark, appeared before the United States District 
Court op December 19th in behalf of Lowell 
and Britton, detective officers, asking for an 
order that the executors pay them $5,000 on 
account for their services. Their bill charges 
$10 a day each for 1,013 days, from July 1877 
to April 21, 1880, being $20,260. Mr. Keas- 
bey appeared and addressed the Court in favor 
of the payment on account. Mr. Cortlandt 
Parker appeared in opposition, insisting that 
the executors never incurred or acknowledged 
this bill or any part of it. That for a year and 
a half they were, according to their own show- 
ing, mere volunteers; that the charges from 
January, 1880, and which seem evidently most 
actual, were for services in procuring an indict- 
ment and convicting the conspirators, not at 
all in regard to the probate of the will; that 
the executors as now advised could not ac- 
knowledge the bill; that the Court had cer- 
tainly, as yet, not assumed jurisdiction over 
the estate or its settlement, and that it was for 
the Ordinary at present to settle, if anything 
could be paid. 

The Court at the conclusion of the argu- 
ment, said that it did not mean to make any 
decision against the objection of the executors, 
and denied the motion. 

For our own part we have always agreed 
with Mr. Parker that the question whether or 





not the alleged widow was an impostor or not 
had nothing to do with the question of the 
validity of the will, but the executors seemed 
to think differently, for they spent two years in 
taking testimony to disprove the alleged wid- 
ow’s claim and were engaged in taking this 
testimony when the government with the aid 
of these detectives exposed the whole conspi- 
racy and put the alleged widow and her con- 
federates in jail. It would seem to be only 
fair for the executors to pay the detectives. 
The conspirators have served their term of two 
years and gone out of jail, and the executers 
have not yet paid the legacies. The govern- 
ment has agreed upon a settlement with the 
bona fide relatives of the testator and all parties 
are anxious for a settlement. A million dol- 
lars bequeathed to the people of the United 
States ought not to be tied up by litigation 
any longer than is necessary. It is bad for 
the reputation of the legal profession to keep 
the people’s money tied up too long. 





THE MARSHALL LAW ASSOCIA- 
TION. 


This is an association which has been formed 
in Newark by law students and lawyers who 
have been practicing less than three years. — 

The objects of the association are ‘‘ to pro- 
mote the study of law, to apply its principles 
in practice and to improve its members in gen- 
eral culture.” 

This association takes the place of the two 
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which existed last year. It is made up of 
good men and we have no doubt they will do 
very good work. We consider a good associa- 
tion of this kind of the greatest value in edu- 
cation of the Bar, and we trust that this one 
will be efficient and permanent. The follow- 
ing officers and committees have been chosen: 

President—Dean Burgess; Vice President 
—Charies G. Titsworth; Recording Secre- 
tary—H. J. Kenny; Corresponding Secretary 
and Treasurer—Adrian Scharff. 

Committees—Executive Committee—Messrs. 
Titsworth, Thorn, Olds. Committee on Pro- 
gramme—Messrs. Burgess, Wilcox, Bedell. 
Committee on Membership—Messrs. Denman, 
Thorn, Van Doren. 


¢ 





BOOK NOTICES. 





PRACTICE AND PRECEDENTS IN THE CoURTS FOR 
THE Trrat or SMALL Causes In New JERSEY, 
including the principles of law relating to 
actions and defences, rules of evidence, du- 
ties of constables, references to about 3,000 
decisions, a glossary and appendix of legal 
terms and phrases, and nearly four hundred 
practical forms. By A. V. D. Honeyman, 
Counsellor-at-law. Somerville, N. J.: Hon- 
eyman & Co., 1882. 

This is not merely a new edition of Honey- 
man & Herr’s New Treatise on the Small Cause 
Court; it is substantially a new work. The 
old book has been entirely rewritten upon a 
new and much better plan. The author in- 
stead of referring to the decisions in a running 
commentary upon the practice and the statutes, 
has discussed the principles established by the 
cases in the body of the treatise. The present 
work is a treatise upon the law and practice of 
the justices’ courts with an appendix of forms 
or precedents, and so far as the general body 
of the law is applicable to justices’ court, it is 
a short and practical treatise upon the princi- 
ples of the law. It begins with an historical 
sketch of the office followed by a chapter on 
the election and qualification of a justice and 
another upon his civil jurisdiction and powers. 
The fourth chapter, under the title of Actions 
at Law, treats of the nature of an action, the 
rules relating to the joinder of parties and the 
capacity of certain classes of persons to sue 
and be sued, and the general rules governing 
the various forms of actions. Chapter V re- 
lates to the Limitations of Actions, and Chap- 
ter VI to the Statute of Frauds; then follows 
the subject of the main body of the book, the 
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practice of the courts for the Trial of Small 
Causes. 

This is treated in the utmost detail, with 
clearness and precision in such a manner as to 
be readily understood by the justices, and is 
at the same time to be thoroughly satisfactory 
to the lawyers. Almost every statement is 
supported by reference to authorities which 
are by no means confined to New Jersey; 80 
that the book will be found to be an excellent 
book of reference upon any subject which is 
directly or incidentally involved in the trial of 
asuit before a justice. There are chapters 
devoted to each of the special subjects of the 
jurisdiction of the justices: the remedies 
between Landlord and Tenant, Attachment, 
Certiorari and Mandamus, the Solemnization 
of Marriage, the Collection of Taxes, Sale of 
Unclaimed Merchandise by Railroads, etc., etc. 

The Second Part of the book is devoted to 
crimes and criminal procedure and contains 
clear and concise definitions of crimes and a 
detailed account of the procedure with a chap- 
ter on Miscellaneous Magisterial Powers. 
The Third Part is a Glossary of Law Terms 
and the Fourth an Appendix of Forms. We 
have taken a good deal of pains to examine 
the book critically and are very well satisfied 
with the plan and execution of it. There are 
some errata but not more than may be expect- 
ed in a first edition, and much pains have been 
taken to note and correct them in the Addenda. 
We recommend the book earnestly to law 
students for its clear statement of fundamental 
principles, and we regard it as very valuable to 
all lawyers who have any practice in the jus- 
tices’ courts or the city district courts, ‘and 
trust it will be widely distributed among the 
justices, feeling sure that it would do much to 
improve the administration of the law in these 
courts. 





Tse Erxics or CoMPENSATION FOR PROFES- 
sionaL Services. An address before the 
Albany Law School and an answer to Hostile 
Critiques, by Hdwin Countryman, Albany: 
W. C. Little & Co., 1882. 

The substance of this book is the preface 
and the pith of the preface is the explanation 
with which it begins. It will be remembered 
that the Albany Law Journal last summer 
contained a severe criticism of Judge Country- 
man’s address before the Albany Law School 
condemning strongly the Judge’s views on the 
subject of contingent fees. This was followed 
by a spirited discussion between Judge Coun- 





THE NEW JERSEY LAW JOURNAL. 


tryman and the editor and the latter fortified 
his position by letters received from well known 
lawyers and judges. Judge Countryman, not 
finding the Journal a good battle ground for 
a contest with the editor, has published his 
address with a preface, and the explanation 
he gives of the preface is the unfair treatment 
which he thinks he has received from the edi- 
tor of the Albany Law Journal, He says the 
editor refused to publish the postscript to one 
of his letters in which he referred to old num- 
bers of the Law Journal which advocated in 
plainest terms the very views the present 
editor so sharply condemned. This book con- 
tains the articles referred to and the rejected 
postscript, and the preface handles without 
gloves the letters from distinguished jurists, 
hardly sparing the jurists themselves. ‘The 
author evidently lost his temper, but that 
sometimes improves an argument and it is 
sure to make it very entertaining. Judge 
Countryman goes right into the enemy’s camp 
and maintains that the encouragement of liti- 
gation is not an evil and cites cases of the 
oppression of corporations in which contingent 
fees afford the only protection to the poor. 
The address occupies less than twenty pages— 
the restis the preface and an appendix con- 
taining the correspondence in the Albany Law 
Journal. 





New Jersey Law Reports. Vol. XLIII. 14 


Vroom. Part II. ‘Trenton, 1881. 

This part contains the cases decided in the 
Supreme Court and the court of Errors at the 
June term, 1881. It appeared some time ago. 





New Jerszy Equiry Reports. Vol. XXXIV. 
7 Stewart. Part I. Trenton, 1881. 


This includes the opinions of the Court of 
Chancery und the Prerogative Court at the 
May term, 1881, and those on appeal ai the 
June term, 1881. This has now been publish- 
ed for some time. We certainly can not com- 
plain in New Jersey that our cases are not 
promptly reported There is a mistake in the 
spelling of the name of the Clerk in Chancery 
which ought not to remain in the Chancery 
reports. We trust this page will be printed 
over again before the book is ready to be 
bound. 





Oppitres or THE Law. By Franklin Fiske 
Heard. Boston: Soule & Bugbee, 1881. 


This is a delightful book to have close at 
hand on one’s library table where it can be 
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picked up at any moment as a relief from the 
severer studies of the law. It is simply a col- 
lection, without method or index, of quaint and 
curious things to be found in the law books; 
curious incidents and remarkable facts, wise 
sayings of the judges, and sayings that were 
others that are 
very funny because they were intended to be 


meant to be humorous and 


serious. Of course there is much that is familiar, 
but there is very much that has never been 
brought together before. Any one who has 
browsed much in the old books might suggest 
much more, but we are thankful for so much 
and have enjoyedit greatly. There is enough 
to jast for a good many spare moments, and 
perhaps Mr. Heard will give us some more by 
and by. If he does not, we shall look to our 
own chancery reporter to give us the results of 
his browsings. 

The following are a few extracts from Mr. 
Heard’s book : 

Sir Fletcher Norton, whose want of courtesy 
was notorious, happened while pleading before 
Lord Mansfield, on some question of manorial 
right to say, ‘‘My lord, I can illustrate 
the point in an instant in my own per- 
son. I myself have too little manors.” ‘* We 
all know it, Sir Fletcher,” interposed the judge 
with one of his blandest smiles. 

A bailiff, who had been compelled to swal- 
low a writ, rushing into Lord Norbury’s Court 
to proclaim the indignity done to justice in his 
person, was met by the expression of a hope 
that the writ was ‘‘not returnable in this 
court.” 

Sic utere tuo ut alienum non laedas. This 
maxim was once discarded unceremoniously 
by Mr. Justice Erle. ‘The maxim,” he said, 
‘* is mere verbiage. A party may damage 
property where the law permits, and may 
not where the law prohibits; so that the 
maxim can never be applied till the law is 
ascertained; and when it is, the maxim is 
superfluous.” 

Lord Eldon once judicially observed that a 
certain distinction appeared to him to be ‘“‘ too 
thin.” 





CAPITAL PUNISHMENT. 





The authorities of the Swiss Canton of Ap- 
penzell recently asked the Chief-justices for a 
written opinion as to the advisability of restor- 
ing capital punishment. The Chief-justices in 
reply declared against its reintroduction, their 
argument covering the following points: 1. 
The punishment of death does not meet the 
conditions properly demanded in a punitive 
instrument. If one murderer deserves death, 
another deserves something more, which can 
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not be given. 2. A death punishment neces- 
sarily excludes all possibility of an improve- 
ment in the criminal and is not more deterring 
than other punishments, and crime has not 
decreased where it has been introduced. 3. 
The unjust administration of the death penalty 
is irremediable ; the possibility of judicial 
murder has great weight in the discussion. 4. 
The criminal statistics of the Canton of Appen- 
zell are cited. There have been eighteen exe- 
cutions in the canton during the present cen- 
tury—seventeen by the sword and one by 
hanging, as follows: 1805, four for theft; 
1806, one for theft; 1808, one for arson ; 1810, 
two for theft ; 1812, one for murder; 1817, 
two for theft, one for poisoning; 1818, one 
for theft; 1834, one for arson; 1846. one for 
arson; 1851, one for arson; and 1862, one for 
murder. From this year, when the punish- 
ment of death was abolished, no crime ruled 
worthy of death by the Criminal code of Ap- 
penzell has been committed in the canton. 5. 
In the voting for or against the abolition of 
death punishments in the canton, the people 
of Appenzell gave their deliberate judgment 
on behalf of its abolition. 6. The tasks of the 
State in its punitive system are the reduction 
of crime and the restraint of the criminals 
from doing further injury. To kill them isa 
barbarous method of securing the latter end. 





THE CONSTITUTIONAL AMEND- 
MENTS. 


The following is a draft of a scheme for the 
Judiciary of New Jersey which was drawn by 
one of the older members of the legal profes- 
sion, and laid before the Constitutional Com- 


mission. It has not been included in the pub- 
lished proceedings : 


The Court of Common Pleas for each county 
shall consist of one Judge, who shall be a coun- 
sellor at law, appointed by the Governor with 
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the advice and consent of the Senate, and 
hold his office for seven years. 

The Supreme Court shall consist of a Chief 
Justice and so many associate Justices as shall 
from time to time be determined by the Leg- 
islature. They shall hold office for seven 
years, and shall be appointed by the Governor 
with the advice and consent of the Senate. 

The Court of Chancery shall consist of a 
Chancellor and so many Vice Chancellors as 
shall from time to time be determined by the 
Legislature. They shall hold office for seven 
years. The Chancellor shall be appointed by 
the Governor with the advice and consent of 
the Senate. The Vice Chancellors shall be 
appointed by the Chancellor. The Chancellor 
or any one of the Vice Chancellors shall be 
competent to make any order or decree, but 
neither of them without the written consent 
of the other shall make any order or decree in 
any cause or matter, or upon any application 
first submitted to such other. 

There shall be a Court of Errors and Ap- 
peals in the last resort in all causes at law, in 
equity, or ecclesiastical, as heretofore. It 
shall consist of six Judges or a majority of 
them. Such Judges shall be the Chancellor, 
the Chief Justice, three Associate Justices of 
the Supreme Court and one of the Vice Chan- 
cellors. Said Associate Justices of the Supreme 
Court shall be designated by vote of said Court, 
and such Vice Chancellor by that of the Chan- 
cellor and Vice Chancellor, and when designa- 
ted shall continue Judges of Appeal during 
their subsisting terms of office for the time 
being. The said Judges-of the said Court of 
Appeals shall receive a compensation for their 
service therein additional to their salaries as 
Justices of the Supreme Court or of Chancery, 
which compensation shall be fixed by the 
Legislature. No Judge of the Court of Ap- 
peals shall vote upon appeal from or review 
of any decisio: which he shall have himself 
made, but he shall state in writing his reasons 
therefor, and may sit upon the hearing and 
publicly during the same orally explain or add 
thereto. 

No person shall be appointed Justice of any 
Court except the Court of Small Causes, either 
at law or in equity, who shall not be a coun- 
sellor at law of at least six years standing. 

Every Judge delivering a final decision in 
any cause shall, if required, state his personal 
reasons therefor. 





